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g aiiereal vd fETel ST AT U§ aar
Name & Address of the Appellant & Respondent
\M/s. Deepkiran Foods Pvt. Ltd.
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I, Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\IIRT TRPIR BT YIS0 AT
Revision application to Government of India :

(1) M“memmgmaﬁﬁﬁaﬁ,1994aﬂmmﬁ%mwmﬁzﬁmﬁﬁu@aﬁwaﬁw—wa§
Yord TR & Sifd QT SMde SN i, ARG WReR, fiw wWare, wrered et Afre, Sfas <
9qe, Wag AN, S el : 110001 BT B W AT

() A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(i) R 7re 9 BT @ Ae W o W S eRE W e WSk a1 o wewr # An fa HUSITR
E@%Wﬁwﬁmﬁgﬂqﬁﬁ,arfc‘ﬂfrwwmmwﬁm%agﬁwﬁm@ﬁﬁmﬁﬂﬁwmﬁﬁ
el @) ufeear & <RI g8 8

(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

() vm%mﬁaﬁwwu&mﬁﬁaﬁawwww%ﬁﬁﬁwﬁmﬁwwﬁwwm
Wa%ﬁaea%wﬁﬁﬁﬁwa%wﬁﬂﬂmgmmﬁﬁﬁ%ﬁ%l

(b) In case of rebate of duty of excise on goods exported to any country or territory outside

India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India. ,g&qai v}a,%
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

Gy S SR B ST Yed B A & oy O YT BT ARG B TS 7 3R U SeY Gl 39 ORT Ug

zwr%ﬂﬁr@?ﬁ e, ot & gRT WIRE ° WG O) 41 918 3 fied SiRE (F.2) 1998 SRT 109 R Frgew fhy g
|

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the

Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1) T Sared goo (@ndier) Frmmett, 2001 @ w9 @ eivvig Rl uus wwr gu—8 # <1 uftal & ufda
IR F 9 Sew AT A | O 99 & iR Jo—omew 1@ ordie ame @) S1-71 uRidl & Wer S emed fan
T IR | SHS Wl W 5. BT gEeiy @ ol uT 35-3  # FRiRT Bl & e & |qg @ Wi SeIR-6 |
1 ufer S TR

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) RfGSr amdes @ Wl SEl ey Xbd U o Wad AT SHH BH 8 G WY 200,/ — W YA @ Y 3R
TRl Wel™™ Xep¥ U ol W SAGT B @l 1000/— O W YT &1 O} |
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

AT Yo, DI IWET Yok Td FarpR ey el @ iy srdie—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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(1) B TSR Yoo AIRTH, 1944 9 GRT 35— V0T /36—F B ScTvle—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
Saafeiad uRe=sT 2 (1) & ¥ 9Ty AR B Sear o e, ardiell & Al H WA Yowb, B Seare

3o T AR ardieh iR (Riee) @1 uikem sl dfder, sraemars § qERT Hfoter,  agATl
iae, 3IYRdl, 3gHclElq, aloikid 380016

To the west regional bench of Customs, Excise & Service Tax Appeliate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

@) PR ST Yob (@diel) Framiaeh, 2001 H ORT 6 B i wod 5¥-3 # FRIRG By ergER s
RrEwt @ 7 ofier @ Rwg orfie fHY MY Sy @) uR uiEl Wi el Swe Yo DA, @ @ AT SR
T T AT WY 5 o T S HA ¥ q8 WAY 1000 /— W Aol BNl | SRl SRS Yoo W AN, WS Bl AN
3R TR TR A W 5 T AT 50 W W T A WUG 5000/~ W Ao BN | STel SIS Foh B AN, A
W AT SR TN TN S[EFT OUY 50 o I1 SWY SRl § 98 ®UY 10000/~ B WS B | B W Aerd
MR B Tm T XEfE §o sue & w0 ¥ Wiy B O | 98 i 99 Wi @ el Wi aeite dax @ de @l
AT BT B

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) a9 emdw ¥ B AW snwl & WARW Dl & o TRAT AT AW B R0 W 1 gt s <7 W
T ST AIRY T wd @ o g A 5 Rran vl ol @ 9v @ g genRerfy andielig wmmiSeRr B v et
I BT ARBR B TP AT fHan SO € S

In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
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(4) <o gow RfEE o970 oM WRIRN @ ogfE—1 @ ofvia MR fhy SWN S Snded a1 e
e FeReify e TfeRN & amey § ¥ Ude B UF U W €650 TN @1 Ry Yep fede o g
=Y |

One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.

(5) T SR Al #reil BT FREeT TR arer RgEl @ &R o e eefia fer Sirar & Sl W gew, s
JUGH Yo Td A el =< (eraifefd) e, 1982 § fifea 21

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) HHT o, FeRrT 3euTE YoE Ud WA Irdiairg WiRrETor (diedd) & yfar srdtel & amevell &
FA 3G Yo ANTATAA, 23yy &I €RT 39T & Iciaid A (HEaT-R) fATATA 209809y
AT 38) faaTH: o8.0¢ 0ty ST i el iR, ¢9Qy & &RT ¢3 & icTeler Jarehs &1 8ft olray &t
1§ §, garT A fRae &t 1§ qd-TfRr AT Fen fAard §, Ferd O §W U & 3iaeld AT Y S arely
3B 3 TR & 1 T @ 3R o7 @Y
SR 3TE Y[ UG YT & staeta « Aler fpw e ow » 7 ey enfirer &

(i) eRT 11 81 & 3fqeia uTRT IHaT

(i) Qe ST &7 o AE Terd AR

(i) Gede AT RIAAEE & PUF 6 & ddd T THA

— 3Tt Feret Ig o 50 Oy &y e (. 2) srfRfae, 2014 & 3merer @ g fenedt ardieler
it & werat farmels v seff v ardier &1 @Ter 6T g1ev

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

—>Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014. '

6)(i) T 3eer & iy arefer WO & WAL STGT Yo IUAT Yok AT §US fdariea g1 a AT fvw
T Yo & 10% AT I 371 STgt et gus Ranfed g aa gus & 10% $Iarelrer 9% Y ST Gehell ¢

(6)()) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

[l.  Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

This appeal has been filed by the Assistant Commissioner of CGST, Kalol
Division, Gandhinagar Commissionerate [for short-“department”] , in view of
Review Order No0.03/2019 dated 29.04.2019 of the Commissioner of CGST,
Gandhinagar, against Order-in-Original No.04/ST-REF/AC/18-19 dated 12.03.2019
[for-short “impugned order”] passed by the Assistant Commissioner of CGST, Kalol
Divison [for short-“adjudicéting authority”] in respect of M/s Deepkiran Food Pvt
Ltd, 228/2, Dantali Industrial Estate, Village Dantiali, Taluka Kalol, Gandhinagar

District [for short-"respondent”].

2. Briefly stated, the facts of the case are that the respondent was availing
Cenvat credit on input services received/utilized for export of goods and GTA
service on outward transportation upto place of removal. They had filed refund
claims on input services received/utilized for the period of January 2006 to
December 2009, which was sanctioned under various Orders-in-Original by the
jurisdictional Assistant Commissioner, except on input services on services viz. Air
Travel Agent, CHA, GTA on outward transportation as these services are do not fall
under the definition of Rule 2(1) if Cenvat Credit Rules, 2004 (CCR). The respondent
as well as department have filed an appeal before Commissioner (Appeals) against
the said OIO which was decidevd by the Commissioner (Appeals) in favour of the
rspondent, vide OIA No.AHM-EXCUS-APP-16 to 35-18-19 dated 13.07.2018.
Accordingly, the respondent has filed a refund claim of Rs.30,33,282/- on
28.09.2018. The adjudicating authority has sanctioned the said refund claim, vide

impugned order.

3. Being aggrieved with certain amount of refund sanctioned by the

adjudicating authority, the department has filed the instant appeal on the grounds

that:

e The adjudicating authority has committed gross error while sanctioning the
refund of Rs.5,57,382/- taken as suo-moto credit by the appellant in respect
of OIO No.14/R/2009-dated 09.07.2009; that while sanctioning the said
amount, the adjudicating authority ought to have appreciated the fact that in
this case out of total refund of Rs.20,84,410/-, the respondent has claimed
the refund of Rs.5,57,382/- and the amount of the demand of
Rs.20,03,116/- was confirmed by the Additional commissioner, CGST, vide
OIO dated 31.12.2018, against which the appellant has filed an appeal before
Commissioner (Appeals) which has not attained finality. In the
circumstances, the refund of suo-moto credit sanctioned is not correct when

the issue is pending; that he also legitimated the remaining amount of the
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e The refund claim is pre-mature béing sub judice, therefore, impugned order

is not proper and legal.

4, The respondent has filed cross-objection dated 07.06.2019 to the appeal filed
by the department, wherein, inter-alia stated that the Appellate Authority, vide OIA
dated 29.03.2019, has decided the case, contended by the department, by allowing

the refund claim in question. In the circumstances, the department appeal is

- required to be set aside.

5. A personal hearing in the matter was held on 21.08.20109. Shri M.H.Ravel,
Consultant appeared for the same on behalf of the respondent and submitted

written submission dated 21.08.2019 for consideration.

6. I have carefully gone through the fact of the case and submission made in
the appeal memorandum of the department as well as the cross-objection filed by
the respondent. The limited point to be decided in the matter is regarding
admissibility of refund claim of Rs.5,57,382/~, out of total refund claim sanctioned

.by the adjudicating authority vide impugned order.

7. I find that the refund claim of Rs.5,57,382/- in question, which was
sanctioned by the adjudicating authority is based on the order of Commissioner
(Appeals) dated 28.06.2018 and the basis for filing of the appeal by the department
is the Order-in-Original dated 31.12.2018 passed by the Additional Commissioner
which was challenged before the Commissioner (Appeals). There is nothing on
record to show that the order of Commissioner (Appeals) on the basis of which the
refund has been sanctioned has been appealed against. The adjudicating authority

categorically held that before sanctioning of refund claim, the claim was duly pre-

audited by the competent authority.

8. I further find that the main contention of the department in the appeal is that
the refund amount of Rs.5,57,382/-, sanctioned by the adjudicating authority, vide
impugned order is pertaining to suo-moto of Cenvat credit taken by the
respondent; that the demand against total suo-moto credit of Rs.20,03,116/-taken
by the appellant was confirmed by the Additional Commissioner, vide his OIO
dated 31.12.2018 which is sub.judice before Commissioner (Appeals); Since the
refund of Rs.5,57,382/- sanctioned includes in the total demand of suo-moto credit

confirmed and sub judice, the refund of said amount allowed is pre-mature.

9, I find on record that the adjudicating authority has sanctioned the refund
amount of Rs.30,33,282/-, vide impugned order on 12.03.2019 which includes the
refund of suo-moto credit of Cenvat credit taken by the respondent. With regard to
the ground of filing appeal that the matter is sub judice in respect of demand of
suo-moto credit, I find that the Commissioner (Appeals), vide OIA No.AHM-EXCUS-
003-APP-207-18-19 dated 29.03.2019 (issued /o& 85:2019) has finally decided
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order dated 31.12.2018 of Additional Commissioner supra. The relevant portion of

the OIA reads as under:

“From the above, it is clearly evident that the eligibility of input service credit which
involves the suo-moto credit of Rs.20,03,116/- taken by the appellant has already
been decided by the jurisdictional Assistant Commissioner and thereof by the
Appellate authority. The eligibility of the said credit, initially rejected by the Assistant
Commissioner was further decided by me, vide OIA No. OIA No. AHM-EXCUS-003-
APP-16 to 35-18-19 dated 28.06.2018 by holding that the appellant were eligible
take credit of input service viz CHA, Freight Forward and Outward transportation and
accordingly, they were eligible for refund under Rule 5 of CCR. It appears that no
further appeal was filed against the said OIA. Now, the question arises whether the
suo-moto credit taken by the appellant in respect of eligible input service credit is
correct or otherwise, The adjudicating authority has disallowed the credit taken as
suo-moto on the grounds that there is no provision under CCR to take credit suo-
moto. I find that while rejecting the refund claim of input service credit in question
vide OIO dated 27.02.2009, the jurisdictional Assistant Commissioner has not
discussed the issue of suo-moto credit, though it was discussed in the facts of the
case. The eligibility of Cenvat credit relatable to the refund claim filed by the
appellant stands not considered by the adjudicating authority in the adjudication of
refund rejection order dated 27.02.2009 and the same stands over ruled by the
appellate authority. Inasmuch as the eligibility of credit has already been held in
favour of the assessee and the refund claim filed on the ground of eligibility of credit
stands allowed, the action of the assessee taking suo motu credit of the said input
service cannot be with held at this stage.

In view of above discussion, I do not find any merit in the impugned order in
this regard.” '

9. In view of above foregoing discussions, I find that the appeal filed by the

department does not hold the water, therefore, does not succeed and liable for

rejection.

10. In view of above discussion, I reject the appeal filed by the appellant.

B 4

(Gopi Nath
Commissioner (Appeals)
Date : .08.2019
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Central Tax,Ahmedabad.
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BY R.P.A.D

To,

1. The Assistant Commissioner,
CGST, Kalol Division, Gandhinagar Commissionerate.

2. M/s Deeokiran Foods Pvt Ltd
228/2, Dantali Industrial Estate, '
Village Dantiali, Taluka Kalol, Gandhinagar District
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Copy to:-

.\S@\U":"S*".\’i‘*

The Principal Chief Commissioner, Central Tax Zone, Ahmedabad.
The Commissioner, Central Tax, Gandhinagar.

The Assistant Commissioner, CGST, Kalol Division.

The Asstt. Commissioner, (Systems), CGST, Hqg., Gandhinagar
The Assistant Commissioner, Kalol Division.

Guard file.

P.A file.
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