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Arising out of Order-in-Original: 04/ST/REF/AC/18-19, Date: 12-03-2019 Issued by:
Assistant Commissioner,CGST, Div:Kalol, Gandhinagar Commissionerate, Ahmedabad.

<Ii cfl&l cjjcif qi ,Rart ar+ vi ur
Name & Address of the Appellant & Respondent

M/s. Deepkiran Foods Pvt. Ltd.

al{ aft za 3rt 3n2gr sriats rgra vat & at ag mer uR qnfenf Rt4 aaTg T er 3@rart
<ITT 3ri:frc;r m y+@terr 3re ugd a aar & I

I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\'lffio "fficffi 'cjjT "TRllffUT 3~

Revision application to Government of India :

(1) ~~~ affi"lli:r, 1994 clft t1m sifa ft aa Ty mmci a g@tr Ir <ITT \jtf-tlffl tB"
~ll.11,~ cB" aftrrm "TR'ra,ur ~ ··3ITT~. 'lTim "fficffi , fa intra, rur far, atsft if5ra, a cftcr
'BcR, mR 'l=fl1f, .:rrf ~ : 110001 <ITT cITT \JJRI~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) z4fe nra <ITT fflmasra hit rRaa fa8t quern at 3ru qrar <TT fcn-m ~ "ffaw ruerar im a ura g mf Ti, m fcITTfr~m~ Ti 'cfIB cIB fcn-m~ Ti m fcn-m~ Ti "ITT

l=lm <ITT WclITrr tB" ~ ~ "ITT I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(m) 1:imr cB" <ll5X fcn-m ~ m ~ Ti mffmi l=!m ~ m l=lm a ff#fur i srzjtr yea aoaa un
~ cB" role tB" ~ Tf ~ 'lTim cB" <ll5X fcITTfr xi~ m~Tf mffmi -g I

0

0
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Passed by Shri Gopi Nath Commissioner (Appeals) Ahmedabad

3TT arrgar, a4hr snr yen, 3rare-Ill rrgmrerr urt e arr : 04/ST/REF/AC/18-19
Reita: 12-03-2019gfr
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India. · Q"ci &cr,.
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(Tf) <JRp <ITT :fTTfA ~ f.AT 'l'fffif a as (ua znr qzr ) fuf fa5u Tf"llT -i:m;r "ITT I
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

r 3if Gura al sna zyn ra # fr ut spet Re rr at nu & al ha arhr sit za arr ya
fr a 4lR 3rrgara, srf * ITTxT trrfur m x-fl=rlf i:ix m <J"R "ti f@tr 3rfefzr (i.2) 1998 'efRT 109 ITTxT ~~ ~
"ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) a€ta snra yea (3r4ta) Para8), 20o1 a fm siafa Rffe qua in gg-- i al fut #, hf
3rr#gr # uf am#g hf fits atmr fl pa-rsr vi 3r4ta srr a$t at-ah uRai a rer sfra am4aa flan
ulT a1Reg1 UrTr arr <. T zrff a 3"@"T@" 'efRT 35-~ "ti -Piclfur tffr cB" :fIBA cB" ~ cB" W2:T ir3TR-6 ~
aft 4Re ft fl aRe1

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) ftfcrGr;:r~ cB" W2:T "GfITT x-fc;rr.=r Tcnl-J"~~"'Wm m~ qj1=f "ITT "ITT "'Wm 200/- ffi :f@R ~ ~ 3tR
'1fITT x-fc;rr.=r vang Gara k uznar it "ITT 1 ooo/- #t #t grar 46t urgI
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

8ta zyca, #tuUna gca viar arfl#tr qrnf@raw IR 3r9
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) i€tr Gara zrca 3rf@If, 1944 at ear 35- uo<ft/35-~ <B" 3RflTIT:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

aRRra uRb 2 (4) iar; 3rur srarar #t or@, arfli ra i mr gca, tuGar
zcans vi hara rdi#tr nrnf@rasr (Rec) al ufa 8fa 4)fear, srare i arr ifs, sir)
rn, 3RfRcff, .:tl$cHe;1cs11e;, ~ 3soo16

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(2) ~~ p (311frc;r) P!lll-JJtje1l 2001 ~ 'efRT 6 cB" 3RflTii >f9?I ~--~-3 B -Piclfur ~ 3~~
rrznf@rat al nu{ 3r4ta # fag arfh fag mg arr at a ,Ri Re ui sa zgca is, an al it 3lR
WT"flJT rn uif1 u; 5 cal4 4T3 a % asi ET; 1000/- #h 3sf itftt ui surd gcas 6 it, ans at +iT
3lR WT"flJT ·rn uif T; 5 GT4 UT 50 GIT4 lq "ITT m ~ 5000/- ffi ~ 5TTfr I ugi sa zyca al nit, anu
~ 1'fiTf 31R WT"flJT ·Tzar u#fr ET, 50 Gld IT 3ma uvular % azi T; 10000/- #) 3urf @hf1 al #ha err
vRker a m af#a asgr u ii iir al urt zr zrrz erafh8 n@ a14fa ea a a at
mm <ITT 5T

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty/ penalty/ demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) zrfg 3mer i no{ q m?vii a rmrr eh & at re@as per sitar a fg pt <ITT :fTTfA ~ itir x'i
fcITTrr star alR gr a zhl g an f far udt ffl x{ ffi frg zqenferf 3r9#ta mrzrf@raur at gas 3r4le
n trl al vs m4ea fhz urar &1

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appe
Tribunal or the one application to the Central Govt. As the case may b
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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(4) 1rzn1az yes 3rfe)fa 4970 zren iziter at~-1 'ct aiafa fefffa fag 3r3a sari 3ma zn {
300T zrenfenfa fofzu ,Tf@rant sm? i rat #l v vf "CR .6.so h a nznca zyca feae m 'ITT"lT
afezy

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) "0 3lR~~cpl'~ ffl cffR F1lJlTT qf}- sit sf zn naff fut ua ? it #tr zre, h€ta
nra zge vi hara or4l#tr +nrznf@raw (ruff@f@;) fr, 1982 'B RJ%'a' t I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) «ftmr era, #ct sea area vi ara 34)#ta nf@aur(Fla) a sf3r4ii amraii
..:, ..:,

h.4ta sea era 3f@fr, &gy #t err 3ww a 3iaafr Rafla(in-) 3rf@fern 2&y(a&y Rt
..:,

~~<5)~: oa.ot.~ofll~cfi'l fa,ah1 3f@)fGrr, 8&&y Rtarr 3 #3iafa para cfi1' 3-frQ{TaTcfi'I'
"are&, aarr fGf #t are qa-@r srmr #ca3fari &, asrf fagr rrr as 3iaiias #r srt arr

3r4frer uf?rGratswk 3r@razz
~crtl')<ll~~~ 'tJci fl cl 1a a3iafaair fa arrrafasn@a&

..:, ..:,

(i) arr 11 t a 3iau 4if var
(ii) ~ -,im cfi'I' ft are ara rf@

(iii) adz sm fan1al a fr 6 a 3iaafr er am
377atarzrz fas zm nrrhman fa-ft (i. 2) 3rf@fra, 2014 h 3cart ud far 3rfl

"
uf@rant a ragr f@arreflr rarer 35ffvi 3fr atararmagizttt

0

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i)
(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules. Q,

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014. ·

(6)(i) sr3mar#uf 3r4tr f@rawramar 5zi sreas 3rrar gream 'q1ls fclcl1R;c-1 ~ 'c-lT d-(Ta'f fcn'Q"..:, ..:,

'CJfQ" ~~ ~ 1 O% arm-rrc;:r tJ't ~ ~~ qtrs fcl cl I R;c-1 ITT aGf 'q1ls~ 1 O% arm-rrc;:r tJ't cfi'I'~~~ I
..:, ..:, ..:,

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."

II. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/lntegrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

This appeal has been filed by the Assistant Commissioner of CGST, Kaloi

Division, Gandhinagar Commissionerate [for short-"department"] , in view of

Review Order No.03/2019 dated 29.04.2019 of the Commissioner of CGST,

Gandhinagar, against Order-in-Original No.04/ST-REF/AC/18-19 dated 12.03.2019

[for-short "impugned order"] passed by the Assistant Commissioner of CGST, Kaloi

Divison [for short-"adjudicating authority"] in respect of M/s Deepkiran Food Pvt

Ltd, 228/2, Dantali Industrial Estate, Village Dantiali, Taluka Kaloi, Gandhinagar

District [for short-"respondent"].

2. Briefly stated, the facts of the case are that the respondent was availing

Cenvat credit on input services received/utilized for export of goods and GTA

service on outward transportation upto place of removal. They had filed refund

Q claims on input services received/utilized for the period of January 2006 to

December 2009, which was sanctioned under various Orders-in-Original by the

jurisdictional Assistant Commissioner, except on input services on services viz. Air

Travel Agent, CHA, GTA on outward transportation as these services are do not fall

under the definition of Rule 2(1) if Cenvat Credit Rules, 2004 (CCR). The respondent

as well as department have filed an appeal before Commissioner (Appeals) against

the said OIO which was decided by the Commissioner (Appeals) in favour of the

rspondent, vide OIA NO.AHM-EXCUS-APP-16 to 35-18-19 dated 13.07.2018.

Accordingly, the respondent has filed a refund claim of Rs.30,33,282/- on

28.09.2018. The adjudicating authority has sanctioned the said refund claim, vide

impugned order.

O • Being aggrieved with certain amount of refund sanctioned by the

adjudicating authority, the department has filed the instant appeal on the grounds

that:

• The adjudicating authority has committed gross error while sanctioning the

refund of Rs.5,57,382/- taken as suo-moto credit by the appellant in respect

of OIO No.14/R/2009-dated 09.07.2009; that while sanctioning the said

amount, the adjudicating authority ought to have appreciated the fact that in

this case out of total refund of Rs.20,84,410/-, the respondent has claimed

the refund of Rs.5,57,382/- and the amount of the demand of

Rs.20,03,116/- was confirmed by the Additional commissioner, CGST, vide

OIO dated 31.12.2018, against which the appellant has filed an appeal before

Commissioner (Appeals) which has not attained finality. In the

circumstances, the refund of suo-moto credit sanctioned is not correct when

the issue is pending; that he also legitimated the remaining amount of the

demand .of suo-moto credit by treating the said amount eligible refund

spontaneously which is not claimed by the

• The refund sanctioned on the basis of Cen s suo-moto credit

by the adjudicating authority is erroneous
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• The refund claim is pre-mature being sub judice, therefore, impugned order
is not proper and legal.

4. The respondent has filed cross-objection dated 07.06.2019 to the appeal filed

by the department, wherein, inter-alia stated that the Appellate Authority, vide OIA

dated 29.03.2019, has decided the case, contended by the department, by allowing

the refund claim in question. In the circumstances, the department appeal is
required to be set aside.

5. A personal hearing in the matter was held on 21.08.2019. Shri M.H.Ravel,

Consultant appeared for the same on behalf of the respondent and submitted
written submission dated 21.08.2019 for consideration.

6. I have carefully gone through the fact of the case and submission made in

the appeal memorandum of the department as well as the cross-objection filed by

the respondent. . The limited point to be decided in the matter is regarding

0
,-ds,.admissibility of refund claim of Rs.5,57,382/-, out of total refund claim sanctioned

. by the adjudicating authority vide impugned order.

7. I find that the refund claim of Rs.5,57,382/- in question, which was

sanctioned by the adjudicating authority is based on the order of Commissioner

(Appeals) dated 28.06.2018 and the basis for filing of the appeal by the department

is the Order-in-Original dated 31.12.2018 passed by the Additional Commissioner

which was challenged before the Commissioner (Appeals). There is nothing on

record to show that the order of Commissioner (Appeals) on the basis of which the

refund has been sanctioned has been appealed against. The adjudicating authority

categorically held that before sanctioning of refund claim, the claim was duly pre
audited by the competent authority.

8. I further find that the main contention of the department in the appeal is that 0

ty has set aside the

the refund amount of Rs.5,57,382/-, sanctioned by the adjudicating authority, vide

impugned order is pertaining to suo-moto of Cenvat credit taken by the

respondent; that the demand against total suo-moto credit of Rs.20,03,116/-taken

by the appellant was confirmed by the Additional Commissioner, vide his OIO

dated 31.12.2018 which is sub. judice before Commissioner (Appeals); Since the

refund of Rs.5,57,382/- sanctioned includes in the total demand of suo-moto credit

confirmed and sub judice, the refund of said amount allowed is pre-mature.

9. I find on record that the adjudicating authority has sanctioned the refund

amount of Rs.30,33,282/-, vide impugned order on 12.03.2019 which includes the

refund of suo-moto credit of Cenvat credit taken by the respondent. With regard to

the ground of filing appeal that the matter is sub judice in respect of demand of

suo-moto credit, I find that the Commissioner (Appeals), vide OIA NO.AHM-EXCUS

003-APP-207-18-19 dated 29.03.2019 (issue has finally decided

the appeal. In the said OIA, I find that the
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order dated 31.12.2018 of Additional Commissioner supra. The relevant portion of
the OIA reads as under:

0

"From the above, it is clearly evident that the eligibility of input service credit which
involves the suo-moto credit of Rs.20,03,116/- taken by the appellant has already
been decided by the jurisdictional Assistant Commissioner and thereof by the
Appellate authority. The eligibility of the said credit, initially rejected by the Assistant
Commissioner was further decided by me, vide OIA No. OJA No. AHM-EXCUS-003
APP-16 to 35-18-19 dated 28.06.2018 by holding that the appellant were eligible
take credit of input service viz CHA, Freight Forward and Outward transportation and
accordingly, they were eligible for refund under Rule 5 of CCR. It appears that no
further appeal was filed against the said OJA. Now, the question arises whether the
suo-moto credit taken by the appellant in respect of eligible input service credit is
correct or otherwise. The adjudicating authority has disallowed the credit taken as
suo-moto on the grounds that there is no provision under CCR to take credit suo
moto. I find that while rejecting the refund claim of input service credit in question
vide OIO dated 27.02.2009, the jurisdictional Assistant Commissioner has not
discussed the issue of suo-moto credit, though it was discussed in the facts of the
case. The eligibility of Cenvat credit relatable to the refund claim filed by the
appellant stands not considered by the adjudicating authority in the adjudication of
refund rejection order dated 27.02.2009 and the same stands over ruled by the
appellate authority. Inasmuch as the eligibility of credit has already been held in
favour of the assessee and the refund claim filed on the ground of eligibility of credit
stands allowed, the action of the assessee taking suo motu credit of the said input
service cannot be with held at this stage.

In view of above discussion, I do not find any merit in the impugned order in
this regard."

0

9. In view of above foregoing discussions, I find that the appeal filed by the

department does not hold the water, therefore, does not succeed and liable for
rejection.

10. In view of above discussion, I reject the appeal filed by the appellant.

'Ms
(Got Na#j7

Commissioner (Appeals)
Date : .08.2019

Attested
cd
CENTR
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(Mohanan V.V)
Superintendent (Appeals),
Central Tax,Ahmedabad.

BY R.P.A.D

To,

1. The Assistant Commissioner,
CGST, Kalal Division, Gandhinagar Commissionerate.

2. M/s Deeokiran Foods Pvt Ltd
228/2, Dantali Industrial Estate,
Village Dantiali, Taluka Kaloi, Gandhinagar District
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Copy to:

1.
2.
3.
4.

2
7.

The Principal Chief Commissioner, Central Tax Zone, Ahmedabad.
The Commissioner, Central Tax, Gandhinagar.
The Assistant Commissioner, CGST, Kalal Division.
The Asstt. Commissioner, (Systems), CGST, Hq., Gandhinagar
The Assistant Commissioner, Kalal Division.
Guard file.
P.A file.
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